PATRAA A MEHHIN
| BLA 94-525 Decided August 29, 1997

Appeal froma decision of the Assistant Drector, Held Qperations,
Gfice of Surface Mning Recl anati on and Enforcenent, on informal review
affirmng a finding that the state regulatory authority took appropriate
action inthat no violation of the state regul atory programwas found to
exi st after inspection. TDN 93-121-147-04.

Afirned.

1. Surface Mning Gntrol and Recl anati on Act of 1977:
dtizen Gonplaints: General ly--Surface Mning Gontrol
and Reclamation Act of 1977 Sate Program 10-day
Notice to Sate--Surface Mning Gontrol and
Recl amation Act of 1977 Subsi dence

Lpon review of action taken by the state regul atory
authority in response to a 10-day notice, CGBMis
obligated to conduct an inspection unless the state
takes appropriate action to cause the violation to be
corrected or shows good cause for failure to do so. An
CBMdeci sion on infornal review uphol ding a
determnation that the state regul atory authority had
shown good cause for not taking enforcenent action

in response to a 10-day notice of a citizen's

conpl ai nt al | egi ng subsi dence caused by an under gr ound
coal mning operation wll be affirned on appeal when a
determnation that there is no viol ati on because a
surface hol e was not caused by permtted underground
mning operations is supported by the record. The
state regulatory authority's finding that a violation
does not exist is properly deened appropriate if it is
not arbitrary, capricious, or an abuse of discretion.

APPEARANCES  Patricia A Mehlhorn, pro se; Sandra M Liebernan, Esqg.,
Gfice of the Solicitor, Pittsburgh, Pennsylvania, for the Gfice of
Surface Mning Recl anation and Enf or cenent .
PN ON BY ADM N STRATI VE JUDGE GRANT
Patricia A Mhl horn has appeal ed fromthe Decenber 22, 1993,

Deci sion of the Assistant Drector, Held perations, fice of Surface
M ni ng
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Recl anati on and Enforcenent (C8V). This Decision was issued in response to
Appel lant' s request for infornal reviewof a determnation by the DO rector
of the Harrisburg Held Gfice (HHQ, 3V that the Pennsyl vani a Depart nent
of Environnental Resources (PACER took appropriate action in response to
her citizen's conplaint filed on August 24, 1993, and that no further C8V
enf or cenent action woul d be undert aken.

O August 24, 1993, Appellant filed a citizen's conplaint wth the
Johnstown Area fice, (GBM She related her discovery of a hole 7 feet
indianeter and 12 feet deep on her property and asserted that the hol e
did not exist 6 weeks previously. Her conplaint set forth her suspicion
that US Seel Mning Gonpany (US Seel) was mning outside of its
permtted area, resulting in subsidence on her property. She requested a
Federal inspection pursuant to 30 CF. R § 842.12. (n August 30, 1993, the
Johnstown Area fice responded to this conplaint by issuing Ten-Day Notice
(TDN 93-121-147-04 to PADER the Sate regulatory authority, pursuant to
section 21(a)(1) of the Surface Mning Gontrol and Recl anati on Act of 1977.

30 USC 8§ 1271(a)(1) (1994).

In response to the TDON the Chief, Mne Subsi dence Section, PADER
examned the site on Septenber 2, 1993, and found a flat-bottoned hol e
9 feet indianeter and 7 feet deep wth nearly vertical sides which were
unusual |y rounded as if excavated by hand. He observed cinders or ashes
approximately 30 feet fromthe hole. He speculated that the site may have
been an ol d ventilation shaft for past mning in a coal seamwhi ch was not
the seamUS Steel was currently mning. n Septenber 7, 1993, PACER
i nspected the underground mne and found that US Seel was mining wthin
permtted boundaries. 1/ Further, PADER found that there was no active
coal renoval closer than 2,300 feet fromthe sinkhol e area and that the
nearest current mning was over 1,200 feet fromthe permt boundary.
Thus, PADER found: "Based on these distances, it woul d be inpossible for
col lapse or failure of these mne workings to result in a surface [€e]ffect
such as that observed on the Mehl horn property.” (Menorandum from Chi ef,
M ne Subsi dence Section, PADER to Chief, B tumnous Mne Permt Section,
PADER Sept. 20, 1993.)

O Septenber 20, 1993, the Chief, Btumnous Mne Permit Section,
PADER wote a letter to Appellant informng her of the concl usion of
PADER s investigation that there was no reason to believe that US Seel
was responsi bl e for the subsi dence on her property. The sane day, PADER
also reported its findings to the Johnstown Area Gfice, C8M which
forwarded PADER s response to the TDNto the HHQ

In view of the open hole or shaft on Appellant's property, a further
investigation was conducted by CBM n Septenber 8, 1993, an Abandoned
Mne Land (AM) Program Specialist fromthe Johnstown Area Gfice, BV

Y O Sept. 7, 1993, al so, PADER recei ved a 10-day extension of tine to
conpl ete its investigation.
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examned the site and found a circul ar opening 9 feet in dianeter and

9 feet deep. According to his Septenber 13, 1993, investigation report,
he found "coal -l1ike" material wthin 20 feet of the opening. No
structures were associ ated wth the opening and Appel | ant and her husband
could provide no history of the site except that a large rock in the hol e
was on the surface 6-7 weeks previously. In a Septenber 13, 1993,
nenorandumto the HFQ the investigator concluded that the openi ng was
associated wth past, not current, underground mning activity, as US
Seel was not conducting mining operations in the area subjacent to the
openi ng. However, he recommended that the openi ng be backfilled as an AML
ener gency proj ect.

I n a nenorandumdat ed Septenber 15, 1993, HFOinforned the CBMEastern
Support Center (ESO of the existence of the shaft, opining that the
opening was a nine rel ated shaft hol e which posed a threat to public
safety. The nenorandumadded that the area was mined prior to 1920 by an
unknown conpany and there was no indication of continuing recl amation
responsi bility by any conpany or individual .

h October 5, 1993, the Drector, HOissued his determnation that
PADER responded appropriately to the TON  Because PADER concl uded t hat
US Seel was mning wthinits permtted boundaries and at a di stance
too great to have caused subsi dence on Appel lant's property, PADER found no
violation by US Seel. Appellant requested infornal review 30 CF R
§ 842. 15.

The Assistant Drector, Held Qperations, 8V issued his Decision on
Decenber 22, 1993. He outlined PADER s response to the TDN  The C8V
Deci sion al so described the action that AM. programofficial s at CaM
undert ook after inspection of the site:

EXC drilled a borehol e adjacent to the subsided area. The drill
was aligned to penetrate through the material directly bel owthe
subsi dence at a depth of 40 to 80 feet bel owthe surface. Solid
sandst one was encountered at 59 feet and continued to the bottom
of the borehole at 84.4 feet bel owthe surface. There was no

evi dence that the sandstone was fractured, indicating that no
subsi dence coul d have been transferred through this unit to the
surface. Solid stone under the subsided area woul d further
indicate that current mning activities did not cause the

subsi dence since US Seel Gonpany is presently mning the

P ttsburgh coal seamwhich |ies approxi mately 450-500 feet bel ow
the ground surface in your locale. ESCfilled the subsided area
on (ctober 6, 1993, to alleviate the potential danger to the

publ i c.

Based upon his review of these events and "submtted docunentation,™ the
Assistant Drector determned that the HFO response to Appel lant's
citizen's conplaint conplied wth CBVpolicies and rul es concerni ng
citizen's conplaints. Therefore, he affirned the HO deci si on finding that
the PADER response to Appel | ant' s subsi dence conpl ai nt was appropri at e.
Appel | ant brought this appeal .
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In her statenent of reasons for appeal, Appellant asserts that the
single drill hole is insufficient and nore testing shoul d be conducted, as
wel | as an underground i nspection "wth representati ves of all concerned
parties.” She lists several reasons she believes sonething i s happeni ng
under her property including noi ses heard by nei ghbors, a sinkhol e,
appar ent changes on the surface, and uprooted trees.

Qounsel for CBMfiled a response, stating that CSM properly
determned that the PADER response was appropriate, and C8V| acked
jurisdiction to take further action. In particular, CBMasserts that there
isnolegal basis for requiring CBMto conduct additional testing of the
sinkhol e site.

[1] Wen it has reason to believe that a permttee is in violation
of a state regulatory program CBMis required to issue a TDNto the
appropriate state regulatory authority. See 30 US C § 1271(a)(1) (1994);
30 CF R 8842 11(b)(1). UWless the state, wthin 10 days of receiving
the TDN takes "appropriate action” to cause the violation to be corrected
or shows "good cause" for failure to do so, CBMis required to i rmedi ately
i nspect the surface coal mning operation. See 30 US C § 1271(a)(1)
(1994); 30 CF.R 8§ 842.11(b)(1). Under the rel evant regul ation, good
cause is defined to include a finding that "[ulnder the Sate program the
possi bl e violation does not exist." 30 CF R § 842 11(b)(1)(ii)(B(4)(i).

Further, the pertinent regul ation provides that "an action or response by
a Sate regulatory authority that is not arbitrary, capricious, or an
abuse of discretion under the state programi shall be consi dered
appropriate action to cause a violation to be corrected or good cause for
failure todoso. 30 CFR § 842 11(b)(1)(ii)(B(2); Enest Back, 135
| BLA 246, 248 (1996); see In Re Pernanent Surface Mning Regul ation
Litigation, 653 F.2d 514, 523 (DC dr.), cert. denied, 454 US 822
(1981) ("[T]he Secretary wll not intervene unless [the state' s] discretion
i s abused").

In this case, Appellant's concerns that the subsi dence was caused by
mni ng outside the permt boundaries becane the basis of the TDNissued to
PADER  The record establishes that a substantial investigation was nade by
PADER whi ch i ncl uded both an inspection of the surface and an i nspection of
the nearest permitted underground mning operation. As set forth above,
this investigation disclosed the underground mning operations were wthin
the permt boundaries and too far renoved fromthe hol e whi ch appeared on
Appel lant' s property to have been the cause of that hole. Further, CG8Ms
followup investigation by AM. personnel which included core drilling in
the strata underneath the hole confirned that this hole could not have been
caused by US. Seel mning operations. Thus, the record clearly supports
t he reasonabl eness of the PADER finding. Appellant has presented nothi ng
whi ch woul d support a finding that the PADER determination was arbitrary,
capricious, or an abuse of discretion.
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

C Randall Gant, Jr.
Admini strative Judge

| concur:

RW Milen
Admini strative Judge
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